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STATE OF NORTH CAROLINA
COUNTY OF MECKLENBURG

:  THIRD AMENDMENT TO THE AGREEMENT TO PROVIDE
PLAYGROUND AND OUTDOOR FITNESS EQUIPMENT, SITE ACCESSORIES, SURFACING,
: AND RELATED PRODUCTS AND SERVICES

THIS THIRD AMENDMENT TO THE AGREEMENT TO PROVIDE PLAYGROUND AND OUTDOOR
FITNESS EQUIPMENT, SITE ACCESSORIES, SURFACING, AND RELATED PRODUCTS AND
SERVICES (this “First Amendment”) is made and entered into this 1 day of September 2018, by and
between Kempan, Inc., a corporation doin’p business in North Carolina {the "Company"), and the City of
Charlotte, a North Carolina municipal corporation (the "City").

Statemept of Background and Intent

A. The City of Charlotte and the C%Jmpany entered into an Agreement dated July 1, 2017 (the
“Contract”) pursuant to which the {Company agreed to provide Playground and Outdoor Fitness
Equipment, Site Accessories, Surfacing, and Related Products and Services for the City of
Charlotte. :

B. The City of Charlette and the Coimpany agreed to amend the contract on January 1, 2018 to
incorporate unit price adjustments and freight rate adjustments.

C. The parties now desire to amend th:e Contract to make adjustments to unit pricing and to incorporate
certain other changes.

NOW, THEREFORE, in consideration of éthe mutual covenants and agreements contained herein, the
parties hereby agree to the following: :

AGREEMENT

1. The terms of the Contract are réstated by and incorporated intc this Second Amendment by
reference.

2. Defined terms used in this Second Amendment shall have the same meaning as are assigned to
such terms in the Contract. :

3. This Third Amendment incorporafes Federal Contract Terms and Conditions as Exhibit 1 and
attached hereto, due to new laws ahd requirements, effective July 1, 2018.

4. Except to the extent specifically provided above, this amendment shall not be interpreted or
construed as waiving any rights, obligations, remedies, or claims the parties may otherwise have
under the Contract. :

5. In all other respects and except asi modified herein, the terms of the Contract shall remain in force
and effect.

[Signature Page Follows]
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IN WITNESS WHEREOF, and in acknowledgement that the parties hereto have read and understood each
and every provision hereof, the parties have caused this Second Amendment to be executed as of the date

first written above.
KOMPAN, INC. %
BY: %

(signature)
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CITY OF CHARLOTTE: |

(signature) O
-— ,—_\'—"_'

PRINT NAME: _/\ (/" ﬁé?d’/é/

TITLE: Agggsrﬁhffm Mang
onre: __ G414 ¥

T I

CITY OF CHARLOTTE:

INSURANCE AND-RISK MANAGEMENT
BY: /
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Exhibit H

Federal Co:ntract Terms and Conditions

This Exhibit is attached and incorporatéd into the Agreement to Provide Piayground and Outdoor
Fitness Equipment, Site Accessories, Surfacing, and Related Products and Services (the
“Contract") between the City of Charlotte and Kompan, inc.

Capitalized terms not defined in this Exhibit shall have the meanings assigned to such terms in the
Contract. in the event of a conflict beMeen this Exhibit and the terms of the main body of the
Contract or any other exhibit or appendix, the terms of this Exhibit shall govern.

1.

Debarment and Suspension. The;Company represents and warrants that, as of the Effective
Date of the Contract, neither the Campany nor any subcontractor or subconsuitant performing
work under this Contract (at any tier) is included on the federally debarred bidder’s list listed on
the government wide exclusions in the System for Award Management (SAM), in accordance
with the OMB guidelines at 2 CFR;180 that implement Executive Orders 12548 (3 CFR part
1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment and
Suspension.” If at any point during the Contract term the Company or any subcontractor or
subconsultant performing work at any tier is included on the federally debarred bidder’s list, the
Company shall notify the City immediately.

Record Retention. The Compar:wy certifies that it will comply with the record retention
requirements detailed in 2 CFR §:200.333. The Company further certifies that vendor will
retain all records as required by 2 CFR § 200.333 for a period of three years after it receives
City notice that the City has submitﬁed final expenditure reports or quarterly or annual financial
reports, as applicable, and all other pending matters are closed.

Procurement of Recovered Materials. The Company represents and warrants that in its
performance under the Contract, the Company shall comply with section 6002 of the Solid
Waste Disposal Act, as amended%by the Resource Conservation and Recovery Act. The
requirements of Section 6002 include procuring only items designated in guidelines of the
Environmental Protection Agencyl (EPA) at 40 CFR Part 247 that contain the highest
percentage of recovered materials practicable, consistent with maintaining a satisfactory level
of competition, where the purchase price of the item exceeds $10,000 or the vaiue of the
quantity acquired during the preceding fiscal year exceeded $10,000; procuring solid waste
management services in a manner that maximizes energy and resource recovery; and
establishing an affirmative procurfement program for procurement of recovered materials
identified in the EPA guidelines.

Clean Air Act and Federal Water Pollution Control Act. Company agrees to comply with all
applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 US.C.
7401-7671q) and the Federal Water Poiiution Controf Act as amended (33 U.S.C. 1251-1387).
Violations must be reported to the| Federal awarding agency and the Regional Office of the
Environmental Protection Agency (EPA)

Energy Efficiency. The Company certifies that the Company will be in compliance with
mandatory standards and policies relating to energy efficiency which are contained in the state
energy conservation plan issued in compliance with the Energy Policy and Conservation Act
(Pub. L. 94-163, 89 Stat. 871).
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6. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352). Company certifies that:

a. No federal appropriated funds have been paid or will be paid, by or on behaif of the
Company, to any person for influencing or attempting to influence an officer or employee of
an agency, a Member of Congress, an officer or employee of Congress, or an employee of
a Member of Congress in connegtion with the awarding of any Federal contract, the making
of any Federal grant, the making of any Federal Loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or madification of and
Federal contract, grant, loan, or cooperative agreement,

b. If any funds other than federal iappropriated funds have been paid or will be paid to any
person for making lobbying contacts to an officer or employee of an agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with this federal contract, grant, loan, or cooperative agreement, the
Company shall complete and submit Standard Form—LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions [as amended by "Government wide Guidance
for New Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96).

¢. The Company shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agreements) and that ail subrecipients shall certify
and disclose accordingly. 1

7. Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). If the Contract is in
excess of $100,000 and involves the employment of mechanics or laborers, the Company
must comply with 40 U.S.C. 3702 and 3704, as supplemented by Department of Labor
regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, the Company is required to
compute the wages of every mechanic and laborer on the basis of a standard work week of 40
hours. Work in excess of the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the basic rate of pay for all hours
worked in excess of 40 hours in the work week. These requirements do not apply to the
purchases of supplies or materials or articles ordinarily available on the open market, or
purchases of transportation or transmission of intelligence.

8. Right to Inventions. If the federal%award is a “funding agreement” under 37 CFR 401.2 and
the City wishes to enter into a confract with a small business firm or nonprofit organization
regarding the substitution of parties, assignment of performance or experimental,
developmental or research work thereunder, the City must comply with 37 CFR Part 401,
“Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under
Government Grants, Contracts and Cooperative Agreements,” and any implementing
regulations issued by the awarding dgency.

9. Davis-Bacon Act, as amended i(40 U.S.C. 3141-3148). In its performance under the
Contract, the Company shall comply with the Davis-Bacon Act (40 U.S.C. 3141-3144, and
3146-3148) as supplemented by erartment of Labor regulations (29 CFR Part 5, “Labor
Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted
Construction”). In accordance with! the statute, the Company is required to pay wages io
laborers and mechanics at a rate inot less than the prevailing wages specified in a wage
determination made by the Secretary of Labor. In addition, the Company is required to pay
wages not less than once a week.

10. Copeland “Anti-Kickback” Act (40 U.S.C. 3145). In its performance under the Contract, the
Company shall comply with the; Copeland “Anti-Kickback”™ Act (40 U.S.C. 3145), as
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supplemented by Department of Labor regulations (29 CFR Part 3, “Contraciors and
Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or
Grants from the United States”). The Act provides that the Company is prohibited from
inducing, by any means, any perspn employed in the construction, completion, or repair of
public work, to give up any part of the compensation to which he or she is otherwise entitled.

11. Equal Employment Opportunity. In its performance under the Contract, Company shall
comply with the equal opportunity clause provided under 41 CFR 60-1.4(b}), in accordance with
Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12835, 3 CFR Part,
18964-1965 Comp., p. 339), as amended by Executive Order 11375, “Amending Executive
Order 11246 Relating to Equal Employment Opportunity,” and implementing regulations at 41
CFR part 60, “Office of Federal Contract Compliance Programs, Equal Employment
Opportunity, Department of Labor.”
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